UNITED STATES OF AMERICA
OFFICE OF HEARINGS
WASHINGTON, D.C.

IN THE MATTER OF *

*  CPOSEA0002 |

*  DMS No, FAA-2005-20324 —(,

’ ' -
THOMAS M, TRIBBETT, JR. *  Judge Yoder

%

AGENCY’S RESPONSE TO SHOW CAUSE ORDER

COMES NOW the Agency by and through its designated representative the
Regional Counsel for the Eastern Region and her designated and authorized agents, and
responds to the Show Cause Order of the Chief Administrative Law Judge served December
2, 2005 (the “Show Cause Order™), |

In the Show Cause Order, the Chief Administrative Law Judge ordered the
Complainant to “‘serve, file, and deliver to the Judge an explanation of the change in the
service addresses used for the Final Notice of Proposed Civil Penalty Motion, on the one.
hand, and the Complaint and Motion, on the other hand.” Show Cause Order at 6-7.

Complainant served the Final Notice of Proposed Civil Penalty on Respondent using
the address: 8814 Hunting Lane, Apt. 101, Laure], MD. This address was obtained from the
Incident Report provided by America West.' See Exhibit A. While the Final Notice of

Proposed Civil Penalty that was served using the Hunting Lane address was returned

! Complainant had previously used the Hunting Lane address 1o serve the Notice of Proposed Civil
Penalty by certified mail. When the Notice of Proposed Civil Penalty served by certified rail was rerumed
marked “unclaimed” Complainant re-served it by First Class mail. The Notice of Proposed Civil Penalty
served by First Class mail was not retumned 1o this office. See Exhibit B. ~
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marked “unclaimed.” see Exhibit C, it was tesent to the Hunting Lane address by regular,
first class mail and was not returned to this office, Exhibit B.

When Respondent filed his request for a hearing, he included in the Agency’s copy
of the request a letter indicating that he had recently changed addresses. See Exhibit D.
Complainant did not provide a current address for service in his letter. Thus, Respondent
left Complainant with a dilemma in serving the Complaint. Respondent had informed
Complainant that the Hunting Lane address was no longer valid for service, but he had not
provided Complainant with another address for service. While Respondent did not provide
an updated address for service, the envelope in which Respondent’s request for hearing and
letter were enclosed had a clearly legible return address, the Park Avenue address, See
Exhibit E. Because a return address is used for the purpose of returning to the sender, mail
that cannot be delivered to the addressee, a reasonable assumnption from a return address is
that the sender is able to accept mail at the return address. In the absence of any other
address for Respondent, Complainant served the Complaint on Respondent at the Park
Avenue address, which appeared, under the circumstances, to be the most recent address for

Respondent at which he could receive mail.
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Administrative Law Tudge find that service of the Complaint was valid.

WHEREFORE, the Complainant respectfully submits that it has sufficiently

explained the reason for the change in service address and requests that the Chief

Respecttully submitted,

Loretta E. Alkalay
Regional Counsel

By: Q%M i Wﬁ@ﬂm@/

A

cCarthy
Attorney
Office of Regional Counsel
One Aviation Plaza, Room 561
Jamaica, NY 11434
718-553-3259
718-995-5699 (fax)

DO L AL
ffr\/?? NN /_‘v]\v

TIINNOY TYNOTHIY

Wyt
Y

Y
v

-

Date: December 12, 2005




CERTIFICATE OF SERVICE

[ hereby certify that on this date a copy of the Agency’s Response to Show Cause Order
was served by Certified Mail-—Return Receipt Requested on the following:

Honorable Ronnte A. Yoder
Chief Administrative Law Judge
Office of Hearings, M-20

Room 5411

U.S. Department of Transportation
400 Seventh Street, S W,
Washington, D.C. 20591

Thomas M. Trbbett, Jr.
c/o Watts

931 Park Avenue
Laurel, MD 20707

Thomas M. Tnbbett, Jr.
£814 Hunting Lane. Apt. 101
Laurel, MD 20708

Hearing Docket

Federal Aviation Administration

800 Independence Ave, SW

Washington, D.C. 20591

Attn: Hearing Docket Clerk, AGC-430
Wilbur Wright Building—Roorm 2014

Dated: o //}/ Xi

Manggement & Program Analyst
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| 'mniiem SERACES

Employea LFC(L{H’ (0@&5_ 1D Number: C ééﬁ J Date of Evam !gf /[ ’ / O
f-‘l&ghtNumber 2 ZZ ASC Tail Number: {’Q Z{é Deparure Gity: _ Lﬁ\ 5 Arrival City: é% j:) / Diversion City: B

4'7‘,’;,1
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; WRITI’E’N WARNING HOTJCE MUST BE PRESENTED WHEN A PASSENGER VIDU\TES THE FOLLOWING SMOKJNG REGULATIONS
L : Chnct che sppropriate box:
D PASSENGEH CDNTINUE!: TO SMOKE O TAMPERED WITH SMOKE DETECTOR
: X SMOKED IN LAVATORY 0 CAUSED A SMOKING RELATED DISTURBANCE

Ndﬁlycapmln pﬂmmpmseming passenger withthe wiittenwarning (E) Notice. Obtain (C) Passenger Identification and (D) Witness informetion
i possible. Complete (A) Mandzlory infarmation and (B) Smoking Viofation Information. Answes the questions below and complets (F) Event’

chﬂpﬂon

i) pussenger rafuses to provide identificatlon and/or causes a dlsturbance, request authorflies to meet the flight, Compiete the Smomng
Vlo!lﬂon Form and Passengsr Misconduct Form as applicable. .

.t P OMCRIIY : HEN 'k Y A RN e

_ AT Jhg'giestioneoeian by hed SRR . : P , e
YES L Was the alreraft on the ground? ' | YES q . NQ/ | was the passenger actuslly observed smaoking?
1 NO . m:a" nonvsmokmg announcements made per the YES ¢@ Was the lavatory simoke detsctor activated?
YESY] NO |Wasthe No Smoking.sign on? YES ( NO )] Was the smoke detactor tampered with? N
Wera the No Smoking placards in place bothinside  J/G ' ;
] ) NO | g outside the lavatory? C @ NO | Was the passenger given a verbal warning?
YES /ﬁ@ Was the.alrcratt met by law enforcoment? ~ £ YES |/NG | Was the passenger given the written wamning notice?

e
.ﬁ»‘?v “m ,}i ;i FI"-L?,&M& M D S %m aﬁ'\’m IR e

X} ID S REQUIRED FOR SMOKING BAN VIOLATIONS. IF A PASSENGER REFUSES TO PROVIDE IDENTIFICAWON OR DOES NOT
7 W HAVE ID, REQUEST TMT THE AUTHORITIES WHQO MEET THE AIRCRAFT OBTAIN THE INFORMATION,

THOMAS (0. TREATT TR 98 |

ale

V nrm Mal ¥
WWN m Hanmh e LANE 4/“7% 10/ Am D Qa&;;a&

fanyiasfy Dp Cods

Addmm Apt # :
| 2140-47:_-5:75 , /é»/;, - 792 -(03-962

Ptone # . | _ Orivers Ucense # M H'RYL}HUA




*Completed Investigation Report”
MANAGER, InFlight Standards/DESIGNEE

- AMERICA WEst ARINS.  FAA NOTIFICATION YEMPLATE

| " Mull Completed DOCUMENT To:
_ , " Christine Jordan
, ~ FAA FSDO ,
2800 North 44% Street
- | - Phoentx, AZ 85008-1561
. Incldent Today’'s | Clty | Event Flight Reporting
- (Kappropriste Date Palrs Date # Employee #
o mdwx__sm Ban |11/3/2003| LAS- ‘October | 776 Cecilla Oldre
oen BWI | 21,2003 | C6691
or .
Passenger
Misconduct , ,
| | | | |
Passenger Information:

o Name: Thomas M. Tribbitt :
- Address: 6814 Huufing Lane Apt 101 Laurel MD 20708
Phone:- 204-471-5295

Synopsis of incident:  Pax admitted smoking io lav, thought he could vince there were ashtrays io lav.
- Attachments;

_WHW!OA,HH Flight Attendant reports to follow via US Mail:

- YES
24 NO_ X
/ No uhauthorized changes or retyping of this documet ks permitted. d_rggnw-%g%g InFlight Regulstory

_, 3 ca!__=-=o-1:xl&rv-3&¢rL%-%%v«oﬁd!ﬁgig%m;pﬁhum.
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 US Department  Eastern Region - 1 Aviation Plaza
- of Transportation Regional Counsel - Room 561

' , ‘ Telaphona: 718 553-3258 Jamaica, NY 11434
Federal Aviation . Facsimile: (718) 995-5689
Adrrﬂnisbaﬂan

JUN-~ 8 2004

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

" Thomas M. Tribbett, Jr.

8814 Hunting Lane Apt. 10]

. Laurel, MD 20708
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Docket No. 2004EA070030

NOTICE OF PROPOSED CIVIL PENALTY

TAKE NOTICE, that this office has received an investigative report from which it appeaxs
that you violated the Federal Aviation Regulation(s) by reason of the following:

1. On or about October 21, 2003, you were:'on board an America West flight,
flight 776 from Las Vegas, Nevada to Baltimore, Maryland.

2. During the course of the above-described ﬂight,‘you smoked while a “No
Smoking” sign was lighted and/or while “No Smoking” placards were

pasted.
3. Specifically, you smoked in the First Class lavatory.

4. During the course of the above-described flight, you failed to comply with
the no smoking instructions given by the crewmembers. ' |

- 5. Speciﬁéally, you failed to comply with the announccménts that smoking -

was prohibited on the flight.
By reason of the foregoing, you violated the following secnon(s) of the Federal Aviation

Regulations;

1, Section 121.317(g), which states that no person may smoke while a "No
Smoking" sign is lighted or if "No Smoking" placards are posted.

2. Section 121.317(h), whxch states that no person may smoke in an airplanc
lavatory,

EXHIBIT




3. Section 121.317(k), which states that each passenger shall comply W1th
instructions given to him or her by crewmembers regarding comphance with

paragraphs ®), (g), and (h) of this section.

In accordance thh 49 U.S.C. §46301(a)(1), you are liable for a civil penalty not to exceed

$1,100 for each violation of the regulation(s). Afier reviewing our investigative file, we
propose to assess a civil penalty in the amount of $1,100 for this violation. '

Enclosed is information on your options in responding to this Notice. The options include

 participating in an informal conference with an FAA attorney and submitting information
“to the FAA for consideration. You must submit, in writing, your choice of the

alternatives explained on the enclosed information form, on or before thirty (30) days
after you receive this Notice. If you fail to submit your choice within that time, you will
have no further right to participate in the informal procedures. '

Loretta E. Alkalay
Regional Counsel

By: / S] 3M
Mary M. McCarthy
Attormey

Enclosures
Information Sheet
Reply Form

Subpart G of 14 C.F.R.
Informal Conference Location List

ce: AEA-230A/Baltinore FSDO
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U.S. Department Eastern Region 1 Aviation Piaza
of Transportation Regional Counsel : Room 581
_ Telaphone; 718 553-3258° Jamaica, NY 11434
Federal Aviation Facsirnite: (718) 9955880 e
Administration
0CT 26 2004

: CERTIFIED MALL - RETURN RECEIPT REQUESTED

Thomas M. Tribbett, Jr.
8814 Hunting Lane Apt. 101
~ Laurel, MD 20708

Docket No. 2004EA070030

FINAL NOTICE OF PROPOSED CIVIL PENALTY

TAKE NOTICE, that on June 8, 2004, this office mailed to you a Notice of
Proposed Civil Pepalty. Thirty days have passed and we have not received a
response from you. This office has received an investigative report from which it
appears that you violated the Federal Aviation Regulation(s} by reason of the
following: .

1. On or about October 21, 2003, you were on board an America West
{light, flight 776 from Las Vegas, Nevada to Baltimore, Maryland.

2. During the course of the above-described flight, you smoked while a
“No Smoking” sign was lighted and/or while “No Smoking” placards
were posted.

3. Specifically, you smoked in the First Class lavatory. n

4. During the course of the above-described flight, you failed to comply
with the no smoking instructions given by the crewmembers.

5. Spemﬁca}ly, you failed to comply with the anpouncements that smokmg
was prohibited on the flight.

By reason of the foregoing, you wolated the following sectxon(s) of the Federal
Aviation Regulations: ,
EXHIBIT
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1. Section 121.317(g), which states that no person may smoke while a
"No Smoking" sign is hghted or if "No Smoking" placards are posted.
2. Section 121.317(h), which states that no person may smoke In an
’ airplane lavatory.

3. Section 121.317(k), which states that each passenger shall comply
with instructions given to him or her by crewmembers regarding

compliance with paragraphs (f), (g), and (h) of this section.

In accordance with 49 U.S.C. §46301(a)(1) you are liable for a civil penalty not to
exceed $1,100 for each violation of the regulations. After reviewing our
investigative file, we propose to assess a civil penalty in the amount of $1, 100 for

this violation.

Unless you mail or personally deliver, in writing, your request for a hearing in this
martter, on or before fifieen (15) days after you receive this Final Notice, we will
issue an Order Assessing Civil Penalty and you will have no further right to a -
heaning. If you do not submit a written request for a hearing, you must pay the

proposed civil pena}ty

Your request for a hearing must be sent to the Hearing Docket, Federal Aviation
Administration, 800 Independence Avenue, S.W., Room 924A, Washington, D.C.
20591, Attention: Hearing Docket Clerk, and a copy must be sent to the undersigned

FAA attorney. Your request must be dated and signed, in accordance with Section
13.16 of the Federal Aviation Regulations, sent to you with the Notice of Proposed

Civil Penalty (14 C.F.R. 13.16).

You may pay the proposed penalty by submitting a certified check or money order
payable to the "Federal Aviation Administration,” to the undersigned.

In the alternative, you may pay your civil penalty with a credlt card over the
Internet. To pay electronically, visit the web site at http://diy. dot.gov/fea htm
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and click on z‘Civil Fines and Penalty Payments” which will b_ring you to the

“FAA Civil Penalty Payments Eastern Region” page. You must then

complete the requested information and click “submit” to pay by credit card.

~ Loretta E. Alkalay
- Regional Counsel

 ' By:‘ . NV

| Mary M. McCarthy
Aftorney

‘Enclosure (1)

Option Selection Form

cc: AEA-230A/Baltimore FSDO
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SENDER: COMPLETE THIS SECTION COMPLETE THIS SECTION ON DELIVERY ‘
" m Complete temns 1, 2, and 3. Also complets A Bignaturs : ~
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12/7/04

To whom it may concem,
I am writing this letter in regards to the notice that I haws received from you. This is the

first one I have received due to an address change. I am currently in an unstable financial
time in my life and cannot afford to pay $1100. In fines. Ido not currently have a place
t6 live so I canmot tell you a direct address for me at this time, if at all possible could
things be postponed until I get things back in order, a few months from now. Thank you
for your cooperation as this matter is resolved.

e T

Thomas Tribbitt

Docket # 2004EAQ70030

CEC 10 2004
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Regional Covmscl for the Easicrn Region  Due
Federal Aviation Administration

1 Avistion Plaxa

Room 561

Jamaica, NY 11434

Thomas M. jr. Trihher - 2004EAD70030

Subject: EumﬂﬂnﬁisﬁbnzmgiQLHZann

In reply to your Final Notice of Pmposcd Civil Penalty, | clect 1o proceed as indicated by my check mark beside the numbered
paragraph MW

LO 1 hereby submit the amoum of the proposed civil penelry with the understanding ther an Order Asscssing Civil Penalty will
he issued jn that amount,

t-# [ hexeby request a farmal hearing in accordance with Section 13,16 of the Federal Aviation chulmiéns.

By seading this form to the Feders! Aviation Adminisrration, Eastern Reglon, 1 slso heretry
¢ertify thar 2 copy of this form ins been filed with the Hearing Docket Clerk (Hearing Dockst,
Federal Aviston Adminlsiration, 800 Independence Avenue, S.W., Room 924A, Wnahington,
DC 20591, Attention: Hearing Docket Clerk).

MY ATTORNEY/REPRESENTATIVE

Name;
Address: Firm:
Home Phone No. - Address:
Busimens Phone No. Phone No.
FRIVACY ACT NOTICE

This notice is provided in accordance with Scetion (c)(3) of the Privacy Act, 5 U.5.C. §552a()(3), and concems the information
xcqucsmd in the lefter or Torm with which this Notice is enclosed.

A Authoriy.  This information is solicited pursusnt to 4§ U.S.C.110] &t g¢g., and rcgulations issued thereunder
wodified in Part 13 of Title 14 of the Cade of Federal Regulations. Submission of the wci¢phone number is
voluntary, The request for information is intended w provide you with sn opporminity « participae in the
nvestigsion.

B. Principst Puipose. The requested information is intended fo sssist us in contacting you regarding this
enforocment case, .

C. w Records from this system of records may be disclosed in accordance with the routine uses s
they appear in Systemn of Records No. DOT/FAA 847 as published from time 1o time in the Federal Register.

D. Effect of Failure 1 Respond. If you do nat provide the requested information, there may be de}ay in contacting
you regarding this enforcement case.
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